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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Odom’s Tennessee Pride Sausage, Inc., Opposition No. 91182173

Opposer, Mark: Boy Design

v. Serial No.: 77/148,503

FF Acquisition, L.L.C,, Filing Date: April 4, 2007

Applicant. Published: October 2, 2007

' N N N N N N N N N N’

APPLICANT FF ACQUISITION, L.L.C.’S MOTION FOR SUMMARY JUDGMENT

Applicant, FF Acquisition, L.L.C., by and through its counsel, hereby moves for
summary judgment pursuant to Fed. R. Civ. Proc. 56, that Opposer’s opposition be dismissed -
with prejudice. Opposer’s claims are estopped by Opposer’s failure to object to Applicant’s use
and registration of Registration No. 1,222,958 since 1977 and 1982, respectively. Registration
No. 1,222,958 is virtually identical to the design mark claimed in Application Serial No.
77/148,503. In addition, there is no likelihood of confusion between Application Serial No.
77/148,503 and Opposer’s design mark.

Applicant’s motion is supported by:

¢)) Applicant’s Memorandum in Support of Its Motion for Summary Judgment;

(2) The Declaration of Heather J. Kliebenstein, and exhibits attached thereto;

3) The Declaration of Susan Mayo; and

“) The pleadings herein.

In the alternative, if FF’s Motion for Summary Judgment is denied, FF requests the Board
extend all discovery and trial dates in this matter by sixty (60) days from the date of the Board’s

decision on the Motion for Summary Judgment.



Date:

@ -26-06

Respectfully submitted,

FF ACQUISITION, L.L.C.

< ~C A

Scott W.oHnston

MERCHANT & GOULD P.C.

80 South Eighth Street, Suite 3200
Minneapolis, Minnesota 55402-2215
(612) 332-5300



CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing APPLICANT’S MOTION
FOR SUMMARY JUDGMENT was served upon the following attorney of record for Opposer
by First Class Mail, postage prepaid, this “2-¢ day of September, 2008:
Marsha G. Gentner
Jacobson Holman PLLC

400 Seventh Street, N.W.
Washington, D.C. 20004
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Odom’s Tennessee Pride Sausage, Inc., Opposition No. 91182173

Opposer, Mark: Boy Design

V. Serial No.: 77/148,503

FF Acquisition, L.L.C., Filing Date: April 4, 2007

Applicant. Published: October 2, 2007

APPLICANT’S MEMORANDUM IN SUPPORT OF ITS
MOTION FOR SUMMARY JUDGMENT

I INTRODUCTION

At issue in this case is whether two visually unique design marks, independently created
over thirty years ago and coexisting in the market since then, are confusingly similar. The
undisputed evidence shows confusion is unlikely. Opposer Odom’s Tennessee Pride Sausage,
Inc.’s “Pilgrim Boy Design” and Applicant FF Acquisition, L.L.C.’s “Farmer Boy Design” are
dissimilar in so many ways that no consumer is going to be confused when they are used on their

respective goods and services.

Moreover, FF Acquisition (“FF”) has been using the same Farmer Boy Design (only
without the arms or legs) to promote its retail grocery store services, without objection from

Odom’s, for more than thirty years, and has owned a registration for that mark since 1982.



FF began using its Farmer Boy character in 1977 to promote its retail grocery store
services. On August 28, 1980, FF filed an application to register the Farmer Boy character as

shown below for “supermarket services” in International Class 42:

The application published for opposition October 12, 1982, went unopposed by Odom’s, and
registered as Registration No. 1,222,958 on January 4, 1983. The Registration became
incontestable in 1988 and was renewed in 2003. It is conclusive evidence of FF’s ownership of
the mark and exclusive right to use the mark in commerce.

At no time in the past thirty years has Odom’s objected to FF’s use or registration of the
Farmer Boy depicted in the ‘958 Registration. In addition, FF has never encountered any
confusion with Odom’s or any of its alleged marks.

In 2007, FF filed an application to register its Farmer Boy Design with arms and legs for
“retail grocery store services.” The application was assigned Serial No. 77/148,503 (the “‘503
Application”). The marks covered by FF’s prior registration and the ‘503 Application are

depicted below:

Notwithstanding the incontestable registration and long-time peaceful coexistence,
Odom’s now contends that FF’s addition of arms and legs to the Farmer Boy Design is going to
cause confusion. Given that (1) FF owns an incontestable registration for the Farmer Boy

Design without arms and legs, (2) the added arms and legs bear no resemblance to those of



Odom’s Pilgrim Boy Design, (3) the marks are strikingly different as a whole, and (4) the marks
are being registered for different goods and services, confusion is not likely and Odom’s
opposition should be denied. Accordingly, this case should be resolved on summary judgment as
no triable issues of fact exist. In the alternative, if FF’s Motion for Summary Judgment is
denied, FF requests the Board extend all discovery and trial dates in this matter by sixty (60)

days from the date of the Board’s decision on the Motion for Summary Judgment.

II. FACTUAL BACKGROUND

A. FF Has Used its Farmer Boy Design in Connection with Supermarket
Services Since 1977.

FF currently does business as Farm Fresh Supermarket. (Decl. of Susan Mayo in Supp.
of App.’s Mt. for Summ. Judgment (“Mayo Decl.”) §2.) Farm Fresh Food & Pharmacy, which
later became Farm Fresh Supermarket, was formed in 1957 as a neighborhood grocery store with
world class services. (Id.) There are currently forty-six (46) Farm Fresh Supermarket stores in
the United States. (Id.)

FF’s Farmer Boy Design was created in 1977 to designate FF’s supermarket services.
(Mayo Decl. §5.) The ‘958 Registration claims “supermarket services” in International Class 42

for the following design:

(Decl. of Heather J. Kliebenstein in Supp. of App.’s Mt. for Summ. Judgment (“Kliebenstein
Decl.”) Ex. A)

FF has continuously used this mark in U.S. commerce since at least October 5, 1977.
(Mayo Decl. §5.) The Farmer Boy Design consists of a smiling, forward-looking boy dressed as

a farmer wearing overalls. The boy wears a broad-rimmed cowboy hat and has a piece of straw



stuck in his mouth. The farmer boy’s eyes, mouth and nose are cartoon-like. The ‘958
Registration issued on January 4, 1983. (Kliebenstein Decl. Ex. A.) This registration is
conclusive evidence of incontestability pursuant to 15 U.S.C. § 1065.

FF also owned other registrations for variations of its Farmer Boy Design mark for bacon

(Reg. No. 1,222,760), margarine (Reg. No. 1,222,761) and bread (Reg. No. 1,222,795):

(Id. at Exs. B-D.)

The ‘761 and ‘795 registrations display legs and arms. (Id. at Exs. C-D.) All three
applications were filed on August 28, 1980 and were registered on January 4, 1983. (Id. at Exs.
B-D.) All three registrations were canceled on October 11, 2003, for failure to renew. (Id.)

On April 4, 2007, FF filed Application Serial No. 77/148,503 for the Farmer Boy Design
for “retail grocery store services” in International Class 35. (Id. at Ex. E.) The 503 Application

is nearly identical to the ‘958 Registration:

(Id. at Exs. A and E.) FF has used this design in U.S. commerce in connection with Farm Fresh

Supermarket’s retail grocery store services since at least March 28, 2007. (Id. and Mayo Decl.



4.) The Farmer Boy Design is used in commerce on the Farm Fresh Supermarket newsletters
and advertisements. (Mayo Decl. §4.)

The Farmer Boy Design shown in the ‘503 Application consists of the original Farmer
Boy Design but with hands and legs added. (Id. at Ex. E.) The derivative design is waving a
large cartoon-like right hand with the left hand poised at the hip. (Id.) The farmer boy is
wearing overalls and boots and stands still looking forward. (Id.) The designs in the ‘958
Registration and ‘503 Application are otherwise identical.

B. Odom’s Uses a Pilgrim Boy Design in Connection with Food Products.

Odom’s owns several registrations related to its Pilgrim Boy Design in International

Classes 29 and 30." These designs are displayed in the chart below:

Registration | Goods Date of Mark

No. Registration
and First Use

0,887,577 Sausage, souse in International Registered: Cowrs

Class 29 March 10, 1970 NESSEE

Date of First )
Use: June 1968

0,885,136 Sausage, souse in International Registered:

Class 29 January 27, 1970

Date of First
Use: June 1968

1,859,824 Sausage in roll, link and patty Registered:

form; souse; barbequed pork; October 25, 1994
barbequed beef; head cheese;
and prepared breakfast entrees Date of First
consisting primarily of eggs, Use: December
sausage, and cheese in 15, 1993
International Class 29

Gravy; prepared breakfast
entrees consisting primarily of

! For purposes of summary judgment, it is assumed that Odom’s registrations are valid and
currently used in U.S. commerce on the goods and services claimed in each registration.
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biscuit sandwiches; and prepared
breakfast entrees consisting
primarily of biscuits and gravy
in International Class 30

2,850,472 Breakfast sandwiches, namely Registered: June
sausage and biscuit sandwiches | 8, 2004
in International Class 30
Date of First
Use: November
1, 2002
3,019,210 Frozen breakfast sandwiches in | Registered:
International Class 30 November 29,
2005
Date of First
Use: May 2002
3,019,156 Fresh sausage rolls, links and Registered:
patties; fresh souse; fully cooked | November 29,
sausage links and patties; 2005
sausage ball appetizers in
International Class 29 Date of First
Use: 1943
Fresh frozen breakfast
sandwiches; frozen appetizers,
namely sausage hot dog
sandwiches, wraps and swirls;
and gravy in International Class
30
3,200,845 Fresh sausage rolls, links and Registered:
patties; fully cooked sausage January 23, 2007
links and patties; appetizers
consisting primarily of meat, Date of First
namely, sausage balls, hot dog Use: March 2003
sandwiches, wraps and swirls in
International Class 29
Frozen breakfast sandwiches in
International Class 30
3,200,875 Fresh sausage rolls, links and Registered:

patties; fully cooked sausage
links and patties; appetizers
consisting primarily of meat,
namely, sausage balls, hot dog
sandwiches, wraps and swirls in
International Class 29

January 23, 2007

Date of First
Use: March 2003




Frozen breakfast sandwiches;
gravy in International Class 30

3,031,104 Fresh sausage rolls, links and Registered: o
patties; fresh souse; fully cooked | December 20, ¥ @{@%@
sausage links and patties; 2005 : '\/( \\;\\/F
sausage ball appetizers in
International Class 29 Date of First
Use: 1943
Frozen breakfast sandwiches;
frozen appetizers, namely
sausage hot dog sandwiches,
wraps and swirls; and gravy in
International Class 30
1,861,064 Sausage in roll, link and patty Registered: Oglom's
form; souse; and prepared November 1, &QXESSEE %,
breakfast entrees consisting 1994
primarily of eggs, sausage and
cheese in International Class 29, | Date of First
Use: December
Gravy; prepared breakfast 15,1993
entrees consisting primarily of
biscuit sandwiches; and prepared
breakfast entrees consisting
primarily of biscuits and gravy
in International Class 30
2,653,431 Sausage in roll, link and patty Registered:
form and souse; prepared November 26,
breakfast entrees consisting 2002
primarily of eggs, sausage and
cheese in International Class 29 | Date of First

Prepared breakfast entrees
consisting primarily of biscuit
sandwiches in International
Class 30

Use: May 1998

(Kliebenstein Decl. Ex. F.)

Each of Odom’s Pilgrim Boy Designs consists of a barefooted boy with a large pilgrim

hat wearing overalls. The boy is carrying a stick or a fishing pole in his right hand. In some of

the registrations, the boy is striding forward with his right side visible. In other registrations, the

boy is facing somewhat forward with the left hand extended upwards as if pointing. The boy has

dimples and large facial expressions, including life-like eyes, nose, and smiling mouth. The



boy’s legs are active and in some designs the boy is walking. In every design, the legs and feet
of the Pilgrim Boy are separated.

C. “Boy Designs” are Common Marks for Food Products and Food-Related
Services.

Boy designs are ordinary designs found in numerous registered marks for food products
and related services. The Farmer Boy Design and Pilgrim Boy Design are not the only “boy
designs” used in connection with food products and supermarket services. Over eighty “boy
designs” have been registered in International Classes 29 and 30 after 2000 and in connection

with food products. (Kliebenstein Decl. Ex. G.) A few “boy” designs are reproduced below:

(Id.) Each of these “boy designs” comprises a boy or a boy’s head smiling and wearing a hat.
Several show a boy with overalls. All of these marks are valid and registered and claim they are
currently used in commerce. There is no evidence that Odom’s has exercised its rights against
any of these marks.

D. Origin of Proceeding and Current Posture.

FF filed Application Serial No. 77/148,503 on April 7, 2007. No other application or
registration was cited by the Trademark Examiner as confusingly similar to the ‘503 Application,
and the application published for opposition on October 2, 2007. (Id. at Ex. E.) Odom’s
opposed registration of this application on January 30, 2008, claiming that registration of the
‘503 Application would result in confusion, mistake, and or deception as to the origin,

sponsorship and/or association of FF’s services with Odom’s Pilgrim Boy Design. (Dkt. No. 1 at



9 8.) Odom’s claimed that retail grocery store services were related to the goods in connection
with which Odom’s uses its Pilgrim Boy Design. (Id. at§ 7.)

FF answered on March 7, 2008, denying Odom’s claims of a likelihood of confusion and
the relatedness of the goods and services, among other things. (Dkt. No. 3.) FF also raised the
affirmative defenses of laches, estoppel and/or acquiescence. (Id.) These defenses were
predicated on the fact that Odom’s cannot honestly claim damage from registration of the ‘503
Application as FF has owned a nearly identical registration since January 4, 1983. (Id.) FF also
owned Registration Nos. 1,222,760, 1,222,761, and 1,222,795 for bacon, margarine, and bread,
respectively, which Odom’s never opposed or otherwise objected to. (Id.) As Odom’s failed to
take any action against Applicant for over thirty (30) years, Odom’s is barred by laches, estoppel
and/or acquiescence. (Id.) Accordingly, FF believes the action was meritless and therefore
requests summary judgment denying the same.

III. LEGAL ARGUMENT

Summary judgment is an appropriate pre-trial method of disposing of cases in which

there are no genuine issues of material fact in dispute, thus leaving the case to be resolved as a

matter of law. Fed. R. Civ. P. 56(c); Bongrain Int’] (American) Corp. v. Moquet, L.td., 230

U.S.P.Q. (BNA) 626, 627 (TTAB 1989) (citing Buffet v. Chi-Chi’s, Inc., 226 U.S.P.Q. (BNA)
428 (TTAB 1985)). A party moving for summary judgment has the burden of demonstrating the

absence of any genuine issue of material fact, and that it is entitled to summary judgment as a

matter of law. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-323 (1986); Sweats Fashions Inc.

v. Pannill Knitting Co., Inc., 833 F.2d 1560, 1562-1563, 4 U.S.P.Q.2d 1793, 1796 (Fed. Cir.

1987). A party opposing summary judgment must “come forward with countervailing evidence

establishing a need for trial.” Spin Physics, Inc. v. Matsushita Electric Indus. Co., Ltd., 168

U.S.P.Q. (BNA) 605, 607 (TTAB 1970).




FF’s Farmer Boy Design is entitled to registration because Odom’s will not be damaged
by registration of the ‘503 Application. Moreover, no likelihood of confusion exists between
Odom’s Pilgrim Boy Design and FF’s Farmer Boy Design. See 15 U.S.C. §1052(d). FF
acknowledges that Odom’s has prior registration for the Odom’s Pilgrim Boy Design for sausage
and souse since June of 1968. However, Odom’s Pilgrim Boy Design is not confusingly similar
to FF’s Farmer Boy Design. A multitude of third party marks dilute the Pilgrim Boy Design
such that many elements of the design are not protectable. The Farmer Boy Design and Pilgrim
Boy Design have peacefully co-existed for over thirty (30) years. Confusion is unlikely and any
claim of damage upon registration of the ‘503 Application is untenable.

A. Odom’s will not be Damaged by Registration of the ‘503 Application.

An opposer cannot be damaged within the meaning of the Lanham Act by registration of
a mark for particular goods or services if an applicant already owns an existing registration for
the same or substantially identical mark for the same or substantially identical goods and the
opposer never objected to this registration. J. Thomas McCarthy, McCarthy on Trademarks and

Unfair Competition § 20:38; Morehouse Mfg. Corp. v. Strickland & Co., 407 F.2d 881, 160

U.S.P.Q. (BNA) 715 (CCPA 1969); O-M Bread, Inc. v. U.S. Olympic Comm., 65 F.3d 933, 36

U.S.P.Q.2d (BNA) 1041 (Fed. Cir. 1995). This defense is equitable in nature and is a type of

laches defense. Aquion Partner L.P. v. Enviogard Prods. Ltd., 43 U.S.P.Q.2d (BNA) 1371, 1373

(TTAB 1997) (the defense of laches is available in an Opposition based on an opposer’s failure
to object to an applicant’s earlier registration that inadvertently expired.)

Odom’s has been on notice that FF believes Odom’s is precluded from claiming damage
arising from registration of the ‘503 Application because Odom’s never objected to the ‘958
Registration. FF’s Answer, dated March 7, 2008, raised the affirmative defenses of laches,

estoppel, and/or acquiescence because FF has owned a nearly identical registration since January
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4, 1983 that Odom never objected to. (Dkt. No. 3) This defense also asserted that FF owned
Registration Nos. 1,222,760, 1,222,761, and 1,222,795 for bacon, margarine, and bread,
respectively, which Odom’s never opposed or otherwise objected to. (Id.) As Odom’s failed to
take any action against Applicant for over thirty (30) years, Odom’s was barred by laches,
estoppel and/or acquiescence. (Id.) This defense raised all elements required by the Morehouse

defense. See, e.g., Morehouse Mfg., 407 F.2d at 884, 160 U.S.P.Q. (BNA) at 717.

The record shows these claims are factually supported in this case. Here, Odom’s is
precluded from claiming damage arising from registration of the ‘503 Application because
Odom’s never objected to the ‘958 Registration. (Mayo Decl. §7.) Odom’s never objected to
the registration or use of the ‘760, ‘761, or ‘795 Registrations. (Kliebenstein Decl. §6.) These
registrations are virtually identical to the ‘503 Application. The services claimed in the ‘958
Registration and ‘503 Application are virtually identical. The ‘958 Registration claims
“supermarket services.” The ‘503 Application claims “retail grocery store services.” A
supermarket is a grocery store.

The marks are also virtually identical. The addition of legs and arms to the Farmer Boy
Design as claimed in the ‘958 Registration is an insignificant variation. The face of the Farmer
Boy Design remains the same. Moreover, the arms and legs do not add significant design
ornamentation beyond the head and face of the original Farmer Boy Design. See Place for

Vision, Inc. v. Pearle Vision Center, Inc., 218 U.S.P.Q. (BNA) 1022, 1023 (TTAB 1983)

(issuance of registration for PEARLE VISION CENTER caused opposer no damage when

applicant already had two registrations for VISION CENTER for similar goods and services).
Accordingly, Odom’s is estopped from claiming damage due to registration of the ‘503

Application because Odom’s never objected to the registration of the ‘958 Registration. These

undisputed facts show that summary judgment is therefore appropriate.
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B. Summary Judgment is Appropriate because the Material and Undisputed
Facts Show the Farmer Boy Design and Pilgrim Boy Design are not
Confusingly Similar.

Consumers will not be confused that Odom’s is the origin of services offered in
connection with FF’s Farmer Boy Design. The Lanham Act precludes registration of a mark
only if use of the mark is likely “when used on or in connection with the goods of the Registrant,
to cause confusion, or to cause mistake, or to deceive.” 15 U.S.C. § 1052(d). The Board
determines the likelihood of confusion on a case-by-case basis applying the factors set out in In

re E.I. DuPont DeNemours & Co., 476 F.2d 1357, 1361, 77 U.S.P.Q. (BNA) 563, 567 (C.C.P.A.

1973). The relevant factors in this case include:
1) Strength of the prior mark;
2) Similarity of the marks;
3) The number and nature of similar marks in use on similar goods;
4) The similarity of the channels of trade;
5) Evidence of actual confusion.

Id. (Br. at 19.) Not every DuPont factor must be considered by the Board. Han Beauty, Inc. v.

Albert-Culver Co., 236 F.3d 1333, 1336, 57 U.S.P.Q.2d (BNA) 1577, 1559 (Fed. Cir. 2001)

(“While it must consider each factor for which it has evidence, the board may focus its analysis
on dispositive factors, such as similarity of the marks and relatedness of goods.”) Some may be
dispositive by themselves, such as strength of the mark asserted and similarity of the marks. As
demonstrated below, applying these factors to the facts at hand compels the conclusion that
registration is allowable because no confusion is likely.
1. The Marks are not Visually Similar.
Similarity of appearance is controlling where design marks are involved. TMEP §

1207.01(c); Red Carpet Corp. of Am. v. Johnstown Am. Enters., Inc., 7 U.S.P.Q.2d (BNA) 1404,

12




1405 (TTAB 1988) (two marks that created different visual impression were not confusingly
similar). This is because “a purchaser’s recollection of design marks is often of a general and
hazy nature.” Id. The Board has on several occasions found the dissimilarity of two marks to be
a single dispositive DuPont factor in evaluating a likelihood of confusion. Id. (visual

dissimilarity of the two designs in question was controlling); Champagne Louis Roederer S.A. v.

Delicato Vineyards, 148 F.3d 1373, 1375, 47 U.S.P.Q.2d (BNA) 1459, 1461 (Fed. Cir. 1998)
(dissimilarity of the marks in their entireties substantially outweighed any other relevant factors).

The mere presence of a common feature does not mean confusion is likely. Beaute Prestige Int’l

v. OroAmerica, Inc., 2002 TTAB LEXIS 155, *13-*14 (TTAB February 5, 2002) (merely
because the marks have the same common feature of a woman without a head does not mean
confusion is likely when other feature of the marks are so different). The Board has dismissed

cases on summary judgment solely because the marks at issue were dissimilar. Missiontrek L.td.

v. Onfolio, Inc., 80 U.S.P.Q.2d (BNA) 1381 (TTAB 2005); Inspiration Software, Inc. v. Teacher

Inspired Practical Stuff, Inc., Opposition No. 91164083 (March 7, 2007); Kellogg Co. v.

Pack’Em Enterprises Inc., 951 F.2d 330, 21 U.S.P.Q.2d (BNA) 1142 (Fed. Cir. 1991), aff’g 14

U.S.P.Q.2d (BNA) 1545 (TTAB 1990) (FROOT LOQPS for cereal not confusingly similar to

FROOTEE ICE for flavored liquid frozen into bars), and Keebler Company v. Murray Bakery

Products, 866 F.2d 1386, 9 U.S.P.Q.2d (BNA) 1736 (Fed. Cir. 1989) (PECAN SANDIES and
PECAN SHORTIES not confusingly similar as applied to cookies).

While the designs in question may be characterized as “boy designs,” they are vastly
different visually. The suggestive connotation of the different boy designs may be common in a
broad sense, but they are not similar. See id. The Farmer Boy Design and Pilgrim Boy Design

are different in visual appearance:
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(Kliebenstein Decl. Exs. E and F.)

Odom’s Pilgrim Boy Design depicts a barefoot child carrying a fishing pole. The boy is
shown facing sideways. The boy wears a tall hat with a ribbon directly above the brim. The
Pilgrim Boy Design has a life-like smile, eyes, nose, and ears. The feet are small and narrow.
On the other hand, FF’s Farmer Boy Design depicts a boy facing forward who wears a short,
wide brimmed hat. The Farmer Boy Design shows a boy wearing thick boots waving a thick
hand. The Farmer Boy Design also includes a unique and distinctive piece of straw stuck in the
character’s mouth.

The common theme of a “boy design” is the only similarity between the marks. The
visual distinctions between the marks precludes a finding of confusion and summary judgment is
appropriate.

2. The Pilgrim Boy Design is Diluted because Many Similar Design
Marks are Used on Food Products.

With respect to design marks, the existence of third party registrations of similar design
marks is relevant to the issue of likely confusion because they show the marks at issue are in

common use by others. Red Carpet Corp., 7 U.S.P.Q.2d (BNA) at 1406. Inclusion of a common

element in each mark does not lead to a likelihood of confusion. Id. Consumers that are

14



accustomed to often seeing the general design at issue can readily distinguish among such marks
based on small differences. 1d.

Here, the concept of a “boy design” in connection with food products is in common use
by others. Tens of unrelated third parties have long used and registered designs of men and/or
children with hats in connection with food products and services. (Kliebenstein Decl. Ex. G.)
FF has submitted to the Board evidence of over 80 registrations of boy designs for a food
product. (Id.) All of these registrations are in International Class 29 or 30, as are Odom’s
registrations for the Odom’s Designs. (1d.)

This common use and registration by unrelated third parties in the relevant industry
confirms that it is the policy of the United States Patent and Trademark Office to allow designs
of boys wearing hats to peacefully coexist on the Federal Register with only slight overall
differences in design. Consumers are accustomed to seeing boy designs used in the marketplace
in connection with food products and food-related services and will not be confused as to the
origin of the Pilgrim Boy Design or the Farmer Boy Design. Given this widespread use of boy
designs, the Pilgrim Boy Design is weak, diluted, and entitled to a narrow scope of protection.
The lack of strength of the Pilgrim Boy Design is a dispositive factor in this proceeding.

3. No Evidence of Actual Confusion Exists Despite Coexistence of Both
Designs for Over Thirty (30) Years.

No evidence of actual confusion exists during the thirty (30) years the Pilgrim Boy
Design and Farmer Boy Design have co-existed. FF has used the Farmer Boy Design (the ‘958
Registration) in connection with grocery store and supermarket services since at least as early as
1977. FF has owned the ‘958 Registration since January 4, 1983. The ‘958 Registration claims

an identical Farmer Boy Design from the shoulders up as the ‘503 Application:
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(Kliebenstein Decl. Exs. A and E.)

Yet no confusion has occurred between the ‘958 Registration and any of Odom’s
registrations. (Mayo Decl. 9§ 6.) In fact, Odom’s Notice of Opposition failed to make a single
reference to FF’s incontestable U.S. Registration No. 1,222,958 for supermarket services.

Before this Opposition was filed, Odom’s never believed any of FF’s Farmer Boy
Designs and the Pilgrim Boy Design were confusingly similar. For several years, FF owned
other registrations for variations of its Farmer Boy Design mark for bacon (Reg. No. 1,222,760),

margarine (Reg. No. 1,222,761) and bread (Reg. No. 1,222,795):

(Kliebenstein Decl. Exs. B-D.)

Two of these registrations, Nos. 761 and 795, contain legs and arms. (Id.) In fact, the feet
shown in the ‘761 and ‘795 Registrations are far more similar to those in Odom’s Pilgrim Boy
Design than those at issue in the opposed application. All three applications were filed on
August 28, 1980 and were registered on January 4, 1983. (Id.) These registrations were
canceled on October 11, 2003, for failure to renew them. (Id.) Odom’s never opposed these

applications or petitioned to cancel these registrations even though they were all in use
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simultaneous with Odom’s Pilgrim Boy Design, and covered food products—bacon, margarine,
and bread. (Kliebenstein Decl. § 6.)

The USPTO never believed FF’s Farmer Boy Design was confusingly similar to the
Pilgrim Boy Design. The USPTO had multiple opportunities to consider whether the Farmer
Boy Design and Pilgrim Boy Design were confusingly similar. The USPTO could have rejected
several of Odom’s applications filed after 1983 in view of the four preexisting FF registrations.
The USPTO could have rejected FF’s ‘503 Application in view of Odom’s preexisting Pilgrim
Boy Designs. The USPTO did not. Confusion is unlikely and Odom’s claims should be
dismissed.

4. The Number and Nature of Similar Marks Used on Similar Goods
Demonstrates Confusion is Unlikely Because Boy Designs are Diluted.

FF’s evidence of eighty-three (83) valid registrations claiming “boy designs” for food
products and grocery store services shows Odom’s cannot enforce the idea of a “boy design™
against FF. Use by numerous third parties in a market reduces the individual distinctiveness of
similar marks and makes confusion unlikely. Odom’s and FF have coexisted in the marketplace
for over thirty (30) years. Yet, Odom’s failed to object to FF’s use of the Farmer Boy Design
until February 2008.

Boy design templates are heavily used by third parties in connection with food products
and as a result are diluted. FF has produced ample evidence of actual third-party use.
(Kliebenstein Decl. Ex. G.) All of these designs were registered in connection with goods in
either International Class 29 or 30. In fact, all but three of these designs were registered after

2000. (1d.) Odom’s has not directly policed its mark against these entities.

17



S. The Parties’ Goods Are Not Similar.

Odom’s registrations claim sausage and breakfast sandwiches, fresh and frozen.
(Kliebenstein Decl. Ex. F.) While these products may be sold in grocery stores, they are not the
same as retail grocery store services. FF uses the Farmer Boy Design on advertisements and
promotional materials, including coupon books. (Id. at Ex. H and Mayo Decl. §4.) Odom’s
Pilgrim Boy Design is used on the packaging of its sausage and breakfast sandwiches.
(Kliebenstein Decl. Ex. 1.) Because the goods and services are not identical or sufficiently
related, confusion is unlikely.

6. FF’s Services are not Offered for Sale in the Same Channels of Trade
as Odom’s Goods.

FF admits that it has not amended its class of goods to recite a specific channel of trade.
While the classes of end users of FF’s services and Odom’s food products overlap in theory,
grocery store services and food products are not identical goods and services. All food products

are not sold in grocery stores.
IV. CONCLUSION

For the foregoing reasons, FF requests that Odom’s opposition be denied on summary
judgment. Odom’s opposition is estopped because Odom’s failed to object to FF’s previously
registered derivatives of the Farmer Boy Design. A visual comparison of the Farmer Boy Design
and Pilgrim Boy Design dictates that confusion is unlikely if not impossible. In the alternative, if
FF’s Motion for Summary Judgment is denied, FF requests the Board extend all discovery and
trial dates by sixty (60) days from the date of the Board’s decision on the Motion for Summary

Judgment.
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Date:

P-26-08

Respectfully submitted,

FF ACQUISITION, L.L.C.

S

ScottW
MERCHANT & GOULD P.C.
80 South Eighth Street, Suite 3200

Minneapolis, Minnesota 55402-2215
(612) 332-5300

19



CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing APPLICANT’S MOTION
FOR SUMMARY JUDGMENT was served upon the following attorney of record for Opposer
by First Class Mail, postage prepaid, this 2-¢ day of September, 2008:
Marsha G. Gentner
Jacobson Holman PLLC

400 Seventh Street, N.W.
Washington, D.C. 20004

sSC 2

Scott W



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Odom’s Tennessee Pride Sausage, Inc., Opposition No. 91182173

Opposer, Mark: Boy Design

v. Serial No.: 77/148,503
FF Acquisition, L.L.C., Filing Date: April 4, 2007

Applicant. Published: October 2, 2007

N N N Nt Nt e Nt Nt e o st

DECLARATION OF HEATHER J. KLIEBENSTEIN IN SUPPORT OF APPLICANT’S
MOTION FOR SUMMARY JUDGMENT

1. I am counsel of record for Applicant FF Acquisition, L.L.C. in the captioned
matter, and I make this declaration in support of Applicant’s Motion for Summary Judgment.

2. Attached hereto as Exhibit A is a true and correct copy of U.S. Trademark
Registration No. 1,222,958.

3. Attached hereto as Exhibit B is a true and correct copy of U.S. Trademark
Registration No. 1,222,760.

4, Attached hereto as Exhibit C is a true and correct copy of U.S. Trademark
Registration No. 1,222,761.

5. Attached hereto as Exhibit D is a true and correct copy of U.S. Trademark
Registration No. 1,222,795.

6. Odom’s never petitioned to cancel or objected to the registration of U.S.
Trademark Registration Nos. 1,222,760, 1,222,761, 1,222,795 even though they were all in use
simultaneous with Odom’s Pilgrim Boy Design.

7. Attached hereto as Exhibit E is a true and correct copy of U.S. Trademark Serial

No. 77/148,503.




8. Attached hereto as Exhibit F are true and correct copies of U.S. Trademark
Registration Nos. 0,887,577; 0,885,136; 1,859,824; 2,850,472; 3,019,210; 3,019,156; 3,200,845;
3,200,875; 3,031,104; 1,861,064 and 2,653,431.

9. Attached hereto as Exhibit G is a true and correct copy of a chart of “boy designs”
registered with the U.S. Patent and Trademark Office.

10.  Attached hereto as Exhibit H is a true and correct copy of a specimen of use filed
on April 4, 2007 in connection with Application Serial No. 77/148,503.

11.  Attached hereto as Exhibit I is a true and correct copy of a specimen of use filed
on August 18, 2005 in connection with U.S. Trademark Registration No. 3,200,875.

The undersigned being warned that willful false statements and the like are punishable by
fine or imprisonment, or both, under 18 U.S.C. 1001, and that such willful false statements and
the like may jeopardize the validity of the application or document or any registration resulting
therefrom, declares that all statements made of his/her own knowledge are true; and all

statements made on information and belief are believed to be true.

Date: Q’ﬁ? C;"o’lﬂ"()j’ 4/ ﬂq M

Heéather J. Kliebenstein




Int. Cl.: 42

Prior U.S. Cl.: 101
Reg. No. 1,222,958
United States Patent and Trademark Office Registered Jan. 4, 1983

SERVICE MARK
Principal Register

——
e oYY
3 o~

\l

v
Commonwealth Foods, Inc. (Virginia corporation), For: SUPERMARKET SERVICES, in CLASS

d.b.a. Farm Fresh Supermarkets 42 (U.S. Cl. 101).

3487 Inventors Rd. First use Oct. 5, 1977; in commerce Oct. 5, 1977.

Norfolk, Va. 23502
Ser. No. 276,062, filed Aug. 28, 1980.

D. J. FINGERET, Examining Attorney

Exhibit A



Int. Cl.: 29

Prior U.S. CL: 46
Reg. No. 1,222,760
United States Patent and Trademark Office Registered Jan. 4, 1983

TRADEMARK
Principal Register

Commonwealth Foods, Inc. (Virginia corporation), For: BACON, in CLASS 29 (U.S. Cl. 46).

d.b.a. Farm Fresh Supermarkets First use Apr. 1979; in commerce Apr. 1979.
3487 Inventors Rd. The descriptive design of the goods in the basket is
Norfolk, Va. 23502 hereby disclaimed apart from the mark as shown.

Ser. No. 276,061, filed Aug. 28, 1980.

D. J. FINGERET, Examining Attorney

Exhibit B



Int. Cl.: 29

Prior U.S. Cl.: 46
Reg. No. 1,222,761
United States Patent and Trademark Office Registered Jan. 4, 1983

TRADEMARK
Principal Register

®..e
3 D 3}
]

< i

Commonwealth Foods, Inc. (Virginia corporation), For: MARGARINE, in CLASS 29 (U.S. Cl. 46).
d.b.a. Farm Fresh Supermarkets First use Jun. 1963; in commerce Jun. 1963.

3487 Inventors Rd. The lining and/or stippling shown in the mark on
Norfolk, Va. 23502 - the drawing is a feature of the mark and does not

indicate color.
Ser. No. 276,063, filed Aug. 28, 1980.

D. J. FINGERET, Examining Attorney

Exhibit C



Int. Cl.: 30

Prior U.S. Cl.: 46
Reg. No. 1,222,795
United States Patent and Trademark Office Registered Jan. 4, 1983

TRADEMARK
Principal Register

Commonwealth Foods, Inc. (Virginia corporation), For: BREAD, in CLASS 30 (U.S. Cl. 46).

d.b.a. Farm Fresh Supermarkets First use Mar. 1958; in commerce Mar. 1958.
3487 Inventors Rd. The descriptive design of the goods in the basket is
Norfolk, Va. 23502 hereby disclaimed apart from the mark as shown.

Ser. No. 276,060, filed Aug. 28, 1980.

D. J. FINGERET, Examining Attorney

Exhibit D



Latest Status Info Page 1 of 3

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2008-09-25 17:52:23 ET

Serial Number: 77148503 Assienment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

Standard Character claim: No

Current Status: Au opposition is now pending at the Tradernark Trial and Appeal Board.
Date of Status: 20058-01-30

Filing Date: 2007-04-04

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 102

Attorney Assigned:
EISINGER REBECCA MILES

Current Location: 650 -Publication And Issue Section

Date In Location: 2007-08-30

1. FF Acquisition, L.L.C.

Address:
FF Acquisition, L.L.C.
4860 Cox Road

slen Allen, VA 23060
United States

Exhibit E

http://tarr.uspto.gov/tarr?regser=serial&entry=77148503 09/25/2008



Latest Status Info Page 2 of 3

Legal Entity Type: Limited Liability Company
State or Country Where Organized: Virginia

International Class: (35

Class Status: Active

Retail grocery store services

Basis: i{a)

First Use Date: 2047-03-28

First Use in Commerce Date: 2007-03-28

Color(s) Claimed: Color is not claimed as a feature of the mark.
Description of Mark: The mark consists of a farmer boy design.

Design Search Code(s):

02.01.18 - Farmers {(men}; Hobos (men); Men, farmers, hobos and other men wearing overalls; Overalls
{men wearing)

(2.05.05 - Boys; Children, boy(s}

02.05.07 - Children wearing folk, historical, farm, Indian or cowboy costumes; Costumes, cowboy
{children wearing); Costurnes, farm (children wearing); Costumes, folk (children wearing); Costumes,
historical (children wearing)

02.05.24 - Stylized children, including children depicted in caricature form

(35.13.25 - Bales of hay or straw; Hay in bales; Other plants including bales of hay or straw; Straw in
bales

(9.03.02 - Coveralls; Exercise clothes, shorts; Gym shorts; Jeans; Knickers; Overalls; Pants; Shorts;
Slacks:; Sweatpants; Trousers

(9.05.05 - Sombreros, cowboy hats (10 gallon hats), other broad-brimmed hats

Prior Registration Number (s):
1222958

NOTE: To view any document referenced below, click on the link to " Trademark Document
Retrieval" shown near the top of this page.

2008-01-30 - Opposition instituted for Proceeding

2007-11-01 - Extension Of Time To Oppose Received

http://tarr.uspto.gov/tarr?regser=serial&entry=77148503 09/25/2008



Latest Status Info Page 3 of 3

2007-10-02 - Published for opposition

2007-09-12 - Notice of publication

2007-08-30 - Law Office Publication Review Completed
2007-08-30 - Assigned To LIE

2007-G7-19 - Approved for Pub - Principal Register (Initial exam)
2007-07-18 - Assigned To Exaroiner

2007-04-10 - Notice Of Design Search Code Mailed

2007-04-09 - New Application Entered In Tram

Attorney of Record
Scott W. Johnston

Correspondent

Scott W, Johnston

Merchant & Gould P.C.

P.CG. Box 2916

Minneapolis, MN 55402-0910
Phone Number: (612) 332-5300
Fax Number: (612) 332-9081

http://tarr.uspto.gov/tarr?regser=serial&entry=77148503 09/25/2008
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ODOM'S TENNESSEE PRIDE SAUSAGE,
INC. (TENNESSEE CORPORATION)

P.O. BOX 1187

1201 NEELY'S BEND ROAD

MADISON, TN 371161187, ASSIGNEE OF
ODOM SAUSAGE CO., INC. {TENNES-
SEE CORPORATION) MADISON, TN

NO CLAIM IS MADE TO THE WORD
“TENNESSEE’APART FROM THE
MARK AS SHOWN.

FOR: SAUSAGE, [HAM, BACON,)
SOUSE [AND LARD), IN CLASS 46 (INT.
CL. 29).

FIRST USE 4-3-1957; IN COMMERCE
6-0-1968.

SER. NO. 72-311,399, FILED 11-5-1968.

In testimony whereof I have hereunto set my hand
and caused the seal of The Patent and Trademark
Office to be affixed on May 8, 1990.

COMMISSIONER OF PATENTS AND TRADEMARKS

Exhibit F



Odom Sausage Co., Inc. (Tennessee corporation)

Route 1
Madison, Tenn.

37115

For: SAUSAGE, HAM, BACON, SOUSE AND
LARD, in CLASS 46 (INT. CL. 29).

First use Apr. 3, 1957; in commerce June 1968; 1943
as to “Odom’s Tennessee Pride.”

No claim is made to the word “Tennessee” apart from
the mark as shown.

P. P. GRALNICK, Examiner




ODOM'S TENNESSEE PRIDE SAUSAGE,
INC. (TENNESSEE CORPORATION)

P. O. BOX 1187

1201 NEELY'S BEND RD.

MADISON, TN 371161187, ASSIGNEE OF
ODOM SAUSAGE CO., INC. (TENNES-
SEE CORPORATION) MADISON, TN

FOR: SAUSAGE, [HAM, BACON,}
SOUSE [, AND LARD], IN CLASS 46
(INT. CL. 29).

FIRST USE 4-3-1957; IN COMMERCE
6-0-1968.

SER. NO. 72-321,972, FILED 3-17-1969.

In testimony whereof I have hereunto set my hand
and caused the seal of The Patent and Trademark
Office to be affixed on May 8, 1990.

COMMISSIONER OF PATENTS AND TRADEMARKS




Odom Sausage Co., Inc. (Tennessee corporation) For: SAUSAGE, HAM, BACON, SOUSE, AND
Route 1 LARD, in CLASS 46 (INT. CL. 29).
Madison, Tenn. 37115 First use Apr. 3, 1957; in commerce June 1968.

A, G. DIETZ, Examiner




ODOM'’'S TENNESSEE PRIDE SAUSAGE, INC.
(TENNESSEE CORPORATION)

1201 NEELY’S BEND ROAD

P.O. BOX 1187

MADISON, TN 371161187

FOR: SAUSAGE IN ROLL, LINK AND
PATTY FORM; SOUSE; BARBEQUED PORK;
BARBEQUED BEEF; HEAD CHEESE; AND
PREPARED BREAKFAST ENTREES CONSIST-
ING PRIMARILY OF EGGS, SAUSAGE, AND
CHEESE , IN CLASS 29 (U.S. CL. 46).

FIRST USE 12-15-1993; IN COMMERCE
12-15-1993.

FOR: GRAVY; PREPARED BREAKFAST EN-
TREES CONSISTING PRIMARILY OF BISCUIT
SANDWICHES; AND PREPARED BREAKFAST
ENTREES CONSISTING PRIMARILY OF BIS-
CUITS AND GRAVY, IN CLASS 30 (U.S. CL. 46).

FIRST USE 12-15-1993; IN COMMERCE
12-15-1993.

OWNER OF U.S. REG. NOS. 885,136 AND
887,577.

SER. NO. 74-399,042, FILED 6-8-1993.

PATRICIA MALESARDI, EXAMINING ATTOR-
NEY




ODOM’S TENNESSEE PRIDE SAUSAGE, INC. OWNER OF U.S. REG. NOS. 885,136, 1,861,064 AND
(TENNESSEE CORPORATION) OTHERS.

1201 NEELY'S BEND ROAD

MADISON, TN 37116

FOR: BREAKFAST SANDWICHES, NAMELY SER. NO. 76-510,799, FILED 4-29-2003.
SAUSAGE AND BISCUIT SANDWICHES, IN CLASS
30 (U.S. CL. 46).

FIRST USE 11-1-2002; IN COMMERCE 11-1-2002. DARLENE BULLOCK, EXAMINING ATTORNEY




ODOM’S TENNESSEE PRIDE SAUSAGE, INC.
(TENNESSEE CORPORATION)

1201 NEELY’S BEND ROAD

MADISON, TN 37116

FOR: BREAKFAST SANDWICHES, NAMELY
SAUSAGE AND BISCUIT SANDWICHES, IN CLASS
30 (U.S. CL. 46).

FIRST USE 11-1-2002; IN COMMERCE 11-1-2002.

OWNER OF U.S. REG. NOS. 885,136, 1,861,064 AND
OTHERS.

SER. NO. 76-510,799, FILED 4-29-2003.

DARLENE BULLOCK, EXAMINING ATTORNEY




ODOM’S TENNESSEE PRIDE SAUSAGE, INC.  OWNER OF U.S. REG. NOS. 885,136, 2,653,431 AND
(TENNESSEE CORPORATION) OTHERS.

1201 NEELY'S BEND ROAD

MADISON, TN 37116

FOR: FROZEN BREAKFAST SANDWICHES, IN  SER- NO. 76-586,085, FILED 4-12-2004.

CLASS 30 (US. CL. 46).

FIRST USE 5-0-2002; IN COMMERCE 5-0-2002. LEIGH LOWRY, EXAMINING ATTORNEY




ODOM'’S TENNESSEE PRIDE SAUSAGE, INC.
(TENNESSEE CORPORATION)

1201 NEELY'S BEND ROAD

MADISON, TN 37116

FOR: FRESH SAUSAGE ROLLS, LINKS AND
PATTIES; FRESH SOUSE; FULLY COOKED SAU-
SAGE LINKS AND PATTIES; SAUSAGE BALL AP-
PETIZERS, IN CLASS 29 (U.S. CL. 46).

FIRST USE 0-0-1943; IN COMMERCE 0-0-1943.

FOR: FROZEN BREAKFAST SANDWICHES,;
FROZEN APPETIZERS, NAMELY, SAUSAGE HOT

DOG SANDWICHES, WRAPS AND SWIRLS; AND
GRAVY, IN CLASS 30 (U.S. CL. 46).

FIRST USE 0-0-1943; IN COMMERCE 0-0-1943.

OWNER OF U.S. REG. NOS. 885,136, 2,653,431 AND
OTHERS.

SER. NO. 76-581,851, FILED 3-18-2004.

LEIGH LOWRY, EXAMINING ATTORNEY



ODOM’S TENNESSEE PRIDE SAUSAGE, INC.
(TENNESSEE CORPORATION})

1201 NEELY’S BEND ROAD

MADISON, TN 37116

FOR: FRESH SAUSAGE ROLLS, LINKS AND
PATTIES; FULLY COOKED SAUSAGE LINKS
AND PATTIES; APPETIZERS CONSISTING PRI-
MARILY OF MEAT, NAMELY, SAUSAGE BALLS,
HOT DOG SANDWICHES, WRAPS AND SWIRLS, IN
CLASS 29 (U.S. CL. 46).

FIRST USE 3-0-2003; IN COMMERCE 3-0-2003.

FOR: FROZEN BREAKFAST SANDWICHES, IN
CLASS 30 (U.S. CL. 46).

FIRST USE 3-0-2003; IN COMMERCE 3-0-2003.

OWNER OF U.S. REG. NOS. 2,850,472, 3,019,210,
AND 3,043,559.

THE NAME(S), PORTRAIT(S), AND/OR SIGNA-
TURE(S) SHOWN IN THE MARK DOES NOT IDEN-
TIFY A PARTICULAR LIVING INDIVIDUAL.

SER. NO. 78-693,129, FILED 8-15-2005.

LINDA ORNDORFF, EXAMINING ATTORNEY




TRADEMARRK
PRINCIPAL REGISTER

ODOM'S TENNESSEE PRIDE SAUSAGE,
INC. SEE CORPORATION)

1201 NEELY'S BEND ROAD

MADISON, TN 37116

OWNER OF U.S. REG. NOS. 2,850,472
AND 3,019,210.

THE NAME(S), PORTRAIT(S) AND/OR
SIGNA’ S) SHOWN IN THE MARK
DOES NOT IDENTIFY A PARTICULAR
LIVING INDIVIDUAL.

FOR: FRESH SAUSAGE ROLLS,
LINKS AND PATTIES; FULLY COOKED
SAUSAGE LINKS AND PATTIES; APPE-
TIZERS CONSISTING PRIMARILY OF
MEAT, NAMELY, SAUSAGE BALLS,
HOT DOG SANDWICHES, WRAPS AND
SWIRLS, IN CLASS 29 (US. CL. 46).

, o};})lg'l‘ USE 3-0-2003; IN COMMERCE

FOR: FROZEN BREAKFAST SAND-
WICHES; GRAVY, IN CLASS 30 (U.S.

CL. 46).

FIRST USE 3-0-2003; IN COMMERCE
3-0-200

SER_ NO. 78-695,893, FILED 8-18-2005.

In testimony whereof I have hereunto set my hand
and caused the seal of The Patent and Trademark
Office to be affixed on May 22, 2007.

DIRECTOR OF THE U.S. PATENT AND TRADEMARK OFFICE




ODOM’S TENNESSEE PRIDE SAUSAGE, INC.
(TENNESSEE CORPORATION})

1201 NEELEY'S BEND ROAD

MADISON, TN 37116

FOR: FRESH SAUSAGE ROLLS, LINKS AND
PATTIES; FULLY COOKED SAUSAGE LINKS
AND PATTIES; APPETIZERS CONSISTING PRI-
MARILY OF MEAT, NAMELY, SAUSAGE BALLS,
HOT DOG SANDWICHES, WRAPS AND SWIRLS, IN
CLASS 29 (U.S. CL. 46).

FIRST USE 3-0-2003; IN COMMERCE 3-0-2003.

FOR: FROZEN BREAKFAST SANDWICHES;
GRAVY, IN CLASS 30 (U.S. CL. 46).

FIRST USE 3-0-2003; IN COMMERCE 3-0-2003.

OWNER OF U.S. REG. NOS. 2,850,472 AND
3,019,210.

THE NAME(S), PORTRAIT(S), AND/OR SIGNA-
TURE(S) SHOWN IN THE MARK DOES NOT IDEN-
TIFY A PARTICULAR LIVING INDIVIDUAL.

SER. NO. 78-695,893, FILED 8-18-2005.

LINDA ORNDORFF, EXAMINING ATTORNEY




ODOM’S TENNESSEE PRIDE SAUSAGE, INC.
(TENNESSEE CORPORATION)

1201 NEELY’S BEND ROAD

MADISON, TN 37116

FOR: FRESH SAUSAGE ROLLS, LINKS AND
PATTIES; FRESH SOUSE; FULLY COOKED SAU-
SAGE LINKS AND PATTIES; SAUSAGE BALL AP-
PETIZERS, IN CLASS 29 (U.S. CL. 46).

FIRST USE 0-0-1943; IN COMMERCE 0-0-1943.

FOR: FROZEN BREAKFAST SANDWICHES;
FROZEN APPETIZERS, NAMELY SAUSAGE HOT

DOG SANDWICHES, WRAPS AND SWIRLS; AND
GRAVY, IN CLASS 30 (U.S. CL. 46).

FIRST USE 0-0-1943; IN COMMERCE 0-0-1943.

OWNER OF U.S. REG. NOS. 887,577, 2,653,431 AND
OTHERS.

SEC. 2(F) AS TO "TENNESSEE".
SER. NO. 76-581,897, FILED 3-18-2004.

ANDREA SAUNDERS, EXAMINING ATTORNEY
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ODOM’'S TENNESSEE PRIDE SAUSAGE, INC.
(TENNESSEE CORPORATION)

1201 NEELY’S BEND ROAD

P.O. BOX 1187

MADISON, TN 371161187

FOR: SAUSAGE 'IN ROLL, LINK AND
PATTY FORM; SOUSE; BARBEQUED PORK;
BARBEQUED BEEF; HEAD CHEESE; AND
PREPARED BREAKFAST ENTREES CONSIST-
ING PRIMARILY OF EGGS, SAUSAGE, AND
CHEESE , IN CLASS 29 (U.S. CL. 46).

.FIRST USE 12-15-1993; IN COMMERCE
12-15-1993.

FOR: GRAVY; PREPARED BREAKFAST EN-
TREES CONSISTING PRIMARILY OF BISCUIT
SANDWICHES; AND PREPARED BREAKFAST
ENTREES CONSISTING PRIMARILY OF BIS-
CUITS AND GRAVY, IN CLASS 30 (U.S. CL. 46).

FIRST USE 12-15-1993; IN COMMERCE
12-15-1993.

OWNER OF U.S. REG. NOS. 885,136 AND
887,577.

SER. NO. 74-399,043, FILED 6-8-1993.

PATRICIA MALESARDI, EXAMINING ATTOR-
NEY .



ODOM’S TENNESSEE PRIDE SAUSAGE, INC.
(TENNESSEE CORPORATION)

1201 NEELY’S BEND ROAD

MADISON, TN 37115

FOR: SAUSAGE IN ROLL, LINK AND PATTY
FORM AND SOUSE; PREPARED BREAKFAST EN-
TREES CONSISTING PRIMARILY OF EGGS, SAU-
SAGE AND CHEESE, IN CLASS 29 (U.S. CL. 46).

FIRST USE 5-0-1998; IN COMMERCE 5-0-1998.
FOR: PREPARED BREAKFAST ENTREES CON-

SISTING PRIMARILY OF BISCUIT SANDWICHES,
PREPARED BREAKFAST ENTREES CONSISTING

I

\\X.,\V\ﬁ,\,ii L P[ Uy,

PRIMARILY OF BISCUITS AND GRAVY, AND
GRAYVY, IN CLASS 30 (U.S. CL. 46).

FIRST USE 5-0-1998; IN COMMERCE 5-0-1998.

OWNER OF U.S. REG. NOS. 885,136, 1,861,064 AND
OTHERS.

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE "TENNESSEE", APART FROM
THE MARK AS SHOWN.

SER. NO. 76-176,607, FILED 12-6-2000.

YVONNE JONES, EXAMINING ATTORNEY
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ROLELS, LINES AND
Pb TTIT 1 80USE;

» AN
GE BALL

FAST

TRAVY

O )O\Ib ILI\I\LbS* L Pi

CORPORATION 12
N 'S BEND ROAD
MADSON, TW 37116

s Miseelisneons Design

ALLOWED -

tion prepared -
cmber 13,

TO-581899

29 - Fresh s

{1 JReh
CORPOBATION) 1201
NEELY'S BEND ROAD
MADISON, TN 37116

Fed | \FARMER JGHN and EA9I232 20 MEAT AND MEAT CLOUGHERTY PACKING,
Design} 426.538 EC (DELAWARELT
: FIARILITY C0), 2
;ﬁmﬂﬂ , VERNON AVE
Jﬁﬂ“ N SALSAGE, 90038
PIMIENTO SAUSASE, |
PORE SAUS '
HAM
Fed 2 {FARMEIS 72 2% . DRIED FRUTTS MAYFAIR PACEING
650.214 COMPANY (CALIFGRNIA
‘a‘m CORPORATION) 2070 8. 7TH
STREET SAMN JOSE, A 65150
Fod 5 \PETR'S PRIVE {and BECHS TRRE 73608936 BREADED

Degign}

chc" %

1,065,861

29 - FROZE
: FTERS, FROZEN
BREADED PORK

200 £, ‘v&lﬂARﬁSI




FRITTERS AND FROJEN MUNCIE, 1N 47302
BREADED VEAL
PRITTERS

Fed & RECGHSTER] TRTOHI0 142 - Retar! Supermaker
Bepewed - i 3 Bervice

Pebwuary 14,
2002

g TH TI-32735G 142 - Grocery Store Services MARSH 80 PE* RMARKETS,
Renewed - 1.223,75% LLC (DLLJ ST
October 24, 20403 e

29 - FOOD PRODUCTS, SPARRER SAUSAGE CG.,
NAMELY, BEEE AND INC (LLINGIS

Design)

@@\@C@% ' PORK SAUSAGES cregft‘c»R:cx?p\?;;}}zs W
~ K N N CHILUAWRY,

¥

Fed 10 SWEHET TASTE OF
TEXAS (and Design)

IO(UHH VS,

§5. 2000

T "R)UR
AN, TR 77043

BEGISTERED - {74-182848 {30 - Rarbecue sauce LEGACY FOOUS
Renewaod - 1TIR 6T (RANSAS LIMT
Ociobes 4, 2002 LIABILITY COMPANY), 2701
ST 11TH STREET, P.0.
ROK 1909, HUTCRMSON, K3
57504

BEGISTERED - "4—"(”'01 & 13EG- Tovtiila shelis, rortifias,
Bepewed - tamales and burritos
January 2, 2004

RESER'S FINE H)ﬂﬁ‘s INC

HBEAVER I(\w (U\ 9 ’() 36

Fod 13 1POZO PETE {(and BEGISTERED - {74-378363 129 - Reet jerky, turkey jerky, JCATTANED BROS, INC.
Design)} Renewed - Apl {1,%25304  ismoked and cured meats; (CALIFORNIA

16, 2004 o , bacon, ham, YCORPORATION; 769
CAUDILL »\TRFTT SAN LUIS
OBISPO, £A Q3401

74390047

FGIST Rausage in eoff, link and GDOM'S TENNES
Repewed - 1,861,064

y foirn, sousesf barbegued (SAUSAGE INC.

Fed 15 §OLOMS Tt SSEE
PRIDE {4 7




Noverber 3,
2004

st entie

jg=2=08)

s copsisting
biscuti sandwiche

consisting prisas

sadd pravy

55 prepared b

barbegqued beet]
1 and prepan
©s consisting

orinsavily of cggs, sausage, and

kit 1\&
iy o

pri

by of biscuis

HBOX 1187 MADISON, T
37116118

Fed 16

Miscelianeous Design

REGISTERED -
Renewed -

fanuary 18, 2005

T4-463608
1,875,436

an

34 - Bresklast ceseald,
food and ready 10

Based spa
cal cereal dertved

food bars

. 7\)0“ 1612
SE, HART.OWTON, MT 59036

]
ol
e
ot
~4

Miscelianeous Dresign

Renewe d -
Janvary 18, 2005

74403010
1.871478

foad

cereal

4, cereal
and cereal

*IA_{LO’V\/E 3N, MT 39036

Fad 18

Miscelianeous Dresjgn

REGISTERED -
Renewed - April
5. 2005

74-485281
1,903,202

JOLLY FARMER PRODNICTS,
INC{CANADA
CORPORATION), 56
CRABBE ROATD,
MNORTHAMPTO
BRUNSWICK
anada

Fed 18

Miscefi s Desipn

29 . Sakl pork, har

1 and bacon

2{‘1 bi)l\ Ru} RI" SRATED

8, INC

{ DLL A Vv ARU
CORPORATION, oW,

OAKLAWN DR ’s"‘ﬁblui
SPRINGDALE, AR

TERED -
26034

REGIS
May 24,7

31 - Fresh ciin

Fruit, fresh

APCSINC, DBA ALS
FAMILY FARS

R‘-;‘Gl”""'F‘{F -
June 22, 2004

32 - OLIVE X
TRUIT AND V.
JUICES

SETABLE

AMERICAN TRADING
OF 1 ON {TEXAS
CORPORATION €
SUPPLY ROW HOUSTON, TX
77011

sl
%)

o.
[
1

SMOKIN' I
SMOREBOUSE
DERIGN (and Design)

REGISTERED -
Noversber 12,
2002

9. Mesis in
mesis

chuding smoked

\IFI MAR CO CESBIONS,
INC. SOTA

39427 JANE
M3, MN

( ( U\POR A

85042




REGISTERED -
-4\2111(1 Lm;gn) Novesbe SRR
- 2007 e
FRUITLAND AVENUE

DON % ’ o
FB ANClS O!S VERNGON, CA 90033

30 - Cuodfee FOGAVINA & SONS, INC
(CALEORNIA
(POBATION) 2700

HRED - 176039612
2007 2.542,415

JUTTE AND JOLEY FARMER FROT
INC {CANADA
CORPORATION) 56 CRARBER
ROAD NORTHAMPTOM,
NEW BRUKSWICK BTN 1R6
CANADA

24 IMiiscelianecus Design TS,

Fed 25 10DOME TENT ."“SEE THVTOONT 129 - S'il]:l“" lipk ax CIXOM'S TEMMNESS
PRIDE {and Design paity § HESE SAUSAGE, INC.
bre.

o

7rm‘aul\' of eggs, saus CORPORATION) 12401
cheese MEELY'S BEND ROAD
33 - Prepared breakfast eptrees {MADISON, TN 37115
consisiing primarily of biscuit
sandwiches, prepare
bweakfast entrees consis
primarily of biscuits and
gravy, and gravy

Fed 26 {Miscellanecus Design REGISTERED - {76-281143 GESTION FREMIERE
September 14, 2.883,508 MOSSEON INC. (CANADA

2004 pheus sunfiower {CORPORATION 189 BOULL.
oil, Orphel- th ame oif, Flo 1HABRWOOD VAUDRETIL-
Yiridis otl; me -fad DORION, QUEBRC STV 1Y3
ki oth; broth, ely, (¢ Canada
nwean st vegetable buoids;
dried {omatoes; tomato prree;
provessed food products,
v, hull d suntlower

i sesame seeds;

0 7. pistachios, v 5
Sl afmonds and
hazeipuzs; vegetabies, namely,
vegetable mix
30 - Bauvces, namely, lamaxi
sauce; honey, namely, cresmy
honey: vinegar, namely, apple
cider vipegar; tice, namaty,
basmalt browa rice, basmati

1y

white fice snd wild rice; hulied
millet; hulled barley; map]e
synu: coffe :

cotfee,
ee;

flower sali; mU‘
Dijon mus i old

fashioned mustard; cousin
mieshi, namely, sugar fre
muesti and friple frust muesli;

. namely

Lis

chocolate, numely, chocolate
spread mizes for

bakery goods, namely,
Provence mis; peppes, nawely




prousnd blach
namely, Lh(ll'f‘ml
verbena tea; bre
Bies

Miscelianeous Design

BECGISTERED -
Voverber 19,
2007

T6-342897
2651.743

29 - Processed Scaweed, Deied
Seaweed, Sweet Poiato Stewms,
Tare Stems, Sshed Seaweed
Sterns, Preserved Vegetable,
Pickied Vegetables, Pickled
P»Zadir E Dl o

Frozen Octopus, Dried

s od, Dried Anchovies,
Fish Roe, Pol
Beaf Rlood and ¥
IJ

-k Roe, Froven
Preserved

SEQUL SHIE POOM, INC.
(NEW YORK
CORPORATION;
SWHITESTOME
EXPRESSWAY PLUSHING,
NY 11354

CHORIPDONG (and
Design)}

[y

S
:w{
n’a N

CHORIPDONG

RECGHSTERED -
Voverber 12,

20337

T6-342899
2,649,156

29 - Processed Seaweed, Dhjed
Seaweed, Sweet F {
Taro Stemsy, Safied Seaw
1 veserved Vegetable,

, Pickled

S‘{e'n

‘-Radvnvs Trried
oosns ried Red Pepper,
in packages for
umes Sale, Pro

Piow sed Chesinut
5 Sueks, Processed Orab,
od in Brine Saited

Frozen ()\ wopus, l)u. 3
Seafood, Dried Anchovies,
Fish Boe, Polack Roe, Frozen
Blood and Freserved

SEOUL SRIK POOM, INC.
(NEW YORK
CORPORATION; 318
WHITESTONE EXPWY
FLUSHING, NY 11354

Fed 28

Misceflaneous Design

REGISTERED -
Japuary 7, 2003

l.() ¥ 1.,:’.*2."

oat, meat extracts, and
meat products,

namely, ham, bacom, pork

at-has

woppings. and luncheon meats;

prepared 1y, hot
yes. mbuspers, sad deb

83 Y
lads, garden salads,
ads, cote slaw ain¢

GUNNMNOE BAUSAGE £00
INC {VIRGINIA
CORPORATION) 3980 CIFAN

(WEST VIRGINIA
PIARIATY QOO 2115

CGARRITHGE DR

Mise cous Desipn

BEGISTERED -
August f2, 200

spices, and seasonings

3 INTERTRADE INC,
S8 CORPORATION),
1138 BRITEMOORE: R,
HOUST




Feod 21

REGISTERED -
May 20, 2003

76440633
Al

an

3% - Fious sad corn tortiflas

MEXICARN ACCENT, INC.
(WISCONSIN

CORPORATION] |
GLENDALE DR
BEBRLIN, Wis3is

Tt

G75 WEST
MNEW

Juiv 15,2

To-4583813
2,736,560

Guacamole
Salsa And Tortilla Chips

NG {CALIFOR
CORPORATIC
CAMELLIA AVENUE SAN
FRANCISCO, CA Q4112

Fed 32

PLUMROSE PREMIUM
QUALITY USA {and
Designy

REGISTE
May 10, 20

Ta-4591135
2,948 978

29 - MEAT AND MEAT
PRODUCTS, WAMIEL
HAM, &

DANISH CROWN AMBA
(DENMARE CORFORATION)
MARSYES 43 DE-3%
RANDERS T

Fad 23

SALAPENG (and
Uesign)

REGISTERED -
August 3, 2004

CIBAC MEAT PRODUCTS,
IMNC(NEW YORK
CORPORATION
AMPM'S AVENUE
10455

48T,
BROMNX, NY

Fed 36

COWEOY BLE
Degign}

BECGISTERED -
June 298, 2004

fee Beans and Ground

S 8T EUREKA, CA 95501

2 {ODOM'S THI

PRIDE REAL
COUNTRY {and Design)

REGISTERED -
Pecerber 20,
2003

29 -FRESH &
ROVES, E
PATTIES;
FOLLY COOKED

WOE LINKS AND

AUSAGE
s ANES

GECRES TENNES
3AUSAGE. INC.

CORPORATION? 1204
NEELY'S BEND ROAD




PATTIES

MADISON, TN 37116

30 - }RO FEN BREAKTA
SANDWICHES; FROZEN
APPETIL .
SAUBAGE HOT DOG
SANDWICHES, WRAFPS

AND SWIRLS, AND
TRAVY

Fod 41 IRENEGADE RIDE NG - TI0L3225 36 - Metal key chains CEDAR FAIR LP..
WITH A VENCGEANCE  {Suspension letter Q - Souvenis mapnets COMPOSED OF CEDAR
{and Desi ﬂu) mailed - August 3 FAIR, P AN OHIG

2. 2007 CORPORATION

: e (DELAWARE LIMITER
photographs: and paper PARTNERSHIF) ONE CEDAR
pennanis POINT DRIVE SANDUSKY,

18 - Uwbwelias: all-purpose OF 448705259

carrying bags; sports bags; tote
sg3; papes sad plastic

shopplmy bags; back packs:

s purses; wailets

s. picture holders: and
plastic pennanis

21 - Souvenis spoit boples
oty beverageware and
oth and felt peanants
owels

othing, pamely shirts,
h(-ns, sweat shirts, swest

, sweat S, AWeHl
hands; and headwear, nanwely
hais and ¢
26 - Ping iy orpamental
novelty pins and omsmental
souvenin cloth parches

28 - Amusement park rides;
(VS namely
wys, lightupt
1oys, musical §
{igusines, plastic character
ioys, push toys, pull toys,
oiusts tove, rabber cha

i aciion
anical

vs, plastic oy

sguesze toys; Christinas trr“
orpamenis excluding
confectivmery and illaminated

3G 'J:mo'.y

ament park services;
ing an oniipe pewsletter
teid of amuse
1 and eptertain
namely providi
online video and wivia games
45 - Providing on-line

eeling cards

electronic g

Fed 42 {PEPEIO {and Design;

G- Tortiitas GRUMA CORPORATION

(N A CORPORATION;
200 1159

COTTONWOOD LANE

Gerober @, 2007 13306373




IEVING. TX 75028

Fod 43

BECGISTERED -
Dcicber 9, 2007

36 - Tortillas

(x;{( MA O UP‘ P()RA HU\

COTTONWY ’}"}D LANE
IEVING. TX 75028

Fed 44

ALVOWED -
Notice of
Allowance

71247

/372

30 bf\ok{ ask cereals, coreal-
i grain-based

, crackers
} consisting
primarily of granols

'1‘LIF (H‘ /—\I\R OATS

vlﬁ I\()l
CHICAGO, 'L 600-‘ 1

Fed 46

AUSSIE BAKERY (and

Design)

September 14,
2007

TI-161083

30 - Pastries

AUSTRALIAN PR OO
WASHINGT
CORPORATION; 425 SW
FEINDSTREET BURIEN, WA
SR166

REGISTERED -
Jangary 15, 2008

Ti-161586
3,368,158

30-TE 15\: TEA BASED

TEA: GREEN TEA

COOPER, BARRKY PLW.
(UNITED 8TATES
INDEVIDUAL)Y 408 5. PIERCE
AVENUE LOUISVILLE, 00O
80027

S FROZEN

CREAM - ITS

BARN GOOD! {and

Design)

AR - PREMT

M

PENDING -
Mop-Tinal action
majied -
September 28,
2007

33 - Froven confections

REDYS FROZEN C USTARIDY
N { -
CORPORATION) 710 10TRH
AVENUE BELMAR, NF 47710

PURLISAED -

508G

c.d\ v nop-ale oh\‘l s
concentrates, Syrups or
powders ‘d i the




quinine wat s
smoothies; soda Jmt(r;
carbopated and o

carbopated soft dun
drinks; and spring water

Fed 50§ Mis

34 - Spices: Seasomings

EL GAUCEHQ SEATILE, LLC
( V»’ SHWGT(

10 H/X '{I‘?(‘NS REE]
SEATTLE, WA 98108

29 - Pro
potk, beel and poulery

ed meats, nawely.

\ ”3LLM NC 771:% g

VMY DEAN
QUALITY

GUARANTEE {and

Degign}

sl

REGISTERED -
Aupust 10,2004

pork, beef and poultey

Frocessed meats, namely,

SARALEETOODS, LLC
(DELAWARE 11D,
LIABILITY €O, 11370 REED
HARTMAN OWY. BLUE
ASH, Qff 45241

.\
=
L
5]

N *
bty Pt o

BROISTERED -
Apreil 13, 2004

TR-186293
2833316

29 - Processed sov beans for
human consumptiion

PRAMQTZ, INC, "S'O' ‘T"’i

Fed 54

LS GAUCHE

Uesign)

05 {and

REGISTERED -
March : 2004

ant an
12550NS services

L O‘-l (‘ A 1“(“H1’1‘(’)°. HEION

MIAMI FL 33126

Fod 55 3¢

July 19, 2005

,é 969,368

29 -

Prepared epioes
orimarily of meat

TE AS LAME
TY COMPAN
LIMITED

PARTNERSHIP) 12056 N
FRISCO HENDERSOM,




75652

Fed 56 { Misceliareous Design REGISTERED - 35 - GROCERY STORE BORMANS, INC
: August SERVICES (DELAWARE

CORPORATION) 1K
BORMAN AV &
DETROIT, M 48228

REGISTERE
January 18

PPOMARKETING LTD.

COMPOS OF PILGRIM'S

PRIDE CORPORATION (A

DHLAWARDE

( IRATYON, GENERAL
WNER, AND PPOOF

DELAWARE BUSE S

TEXAS STRE
PITTREY

O RGX G2
BGH, TX 75686-0093

DEWGROCER COM, INC.
(TEXAS CORPORATION)
18383 PRESTON ROAD,
ITE 202 DALLAS, TX
2-5487

Fod 58 {DFWEROQCER.COM BEGISTERED - {78-389833 139 - Grocery stote

Jesipn) April 26, 200 2,943,864 s , namely, de
prepared tood, produe
groceries, and w
namely, household goods
clothing, drv cle

rages, personal
, health apd beanty goods,
sad other grocery ilems

Fed 56 1KILLIAN KORMN (and REGISTERED - {74 130 - Popeora confection KILLIAN KOBEN, TN,
Diesign} January 10, 2006 12,040,472 {products, namely, caramel
nopeors, wh ool CORPORATION) 1615

popeors, and peanut and pecan {CATALPA 8T OTRELLG,
brittie WA 96344

Fed 60 10PB [SERANDTSEN RECGHSTERED - 3G - Cofice, colfes beans, tes,
{and Tresign) ay 16, 2006 hertal tea, iced tea, chocolate F
ﬁ ? B syrup CORPORATIO 3. BOX

ISERANDTSEN COMPANY,

Gi6 BRIGHTWATERS, NY
117180616

IREAR N DT RSN

REGISTERED - 178431840 - Retail grocery siore EAST MEADGW

Fuly 19, 2005 2970582 ices CORPORATION (NEW YORK
43 - Catesing seivices CORPORATION; 2330

HEMPSTEAD TURNPIKE

ATHOW, NY 11554

Fed 61 {UNCLE GIUSEP
TALIAN MARE

Miscelianeous Dresjgn REGISTERED -
Movesber 22,
2003

29 - Pickies JUSTIN WILSON HODDINGS,
INE, EOTISIAKA
CORPORATION) F.O.BOX
40440 BATON ROUGE, LA
70814




BREGHSTERED - 173-4%8156 COX PARMS-VIENNA, INC

December 27, 3,034,848 its, fresh vegetables, live {(VIRGINIA CORPORATION)
i GCE RD

2005

itve flowering potted 11 *6/.1 BRA
olants, and living potted plants YCEN A1
that are sold at roadside
locsiions

41 - Faterlainment service
namely copducring comm
festivals featuring agricuiture-
the ides, play ares
children, demonstrations of
farm equipment, snd spimal
exhibitons

sty

Fed 654 REGHSTERED - 178-547916 131 - Fresh potatoes
Becember 27, 3035766
2005

POTATOQ PLA

WINNEMUCCA, NV 89445

Fed &3 78 20 based mnack foods (KILANG MAKANAN
¢ }._-,4.),388 MAMEE ”I)J‘{ BAN
2006 { i
CORY OPLA TICM; LOT 1, AIR
KERQH INDUS H{IAL
ATE MELAEA 73450

Mataysia

Fed 661EL BANCHD (sad REGISTERED - {78-567351 135 - Retail puocery stoges 30 MERC AI)() EL

Diesign} May S, 20 2.089,750

IBVINGTON BLVD.
HOUSTON, TX 77022

Fed 67 29 - Meat, nar 7, lancheon
L hot dogs and bacon
LIALI-JIY 00, 11529
WOODRUPE AVENUE,
DHOWNEY, CA 90241
Fed SR IRED'S {and I‘e ign) ALLOA WTEJ T8-577722 129 . Tellies TIMOTHY, ANMN MARIE

{(UNYFEDR STATES
INDIVIIUAL) 37950 EAST
BENTON ROAD TEMECULA,
A 92592
TIMOTHY, WILLIAM PAUL
{(UNYFEDR STATES
INDIVIIFUAL) 37950 EAST
BENTON ROAD TEMECULA,

CA 92552
Fed 66 1EL PECAS {and Design) MISTERED - {78-621835 130 - Candy CASAS, PABLG PHREZ
Seprember 12, 3,141 464 (M}_VE(O INDI ;
2000 A

‘IU'LK \’ AL TA G Qll




FIPOOD RANGER {and

Design)

REGISTERED -
Ociober 16, 2007

592
13,808

N‘J

(‘A\ TOM, 0}1 447

Fed 71

TASTE THE PRIDE!
{and Design)

REGIS
January /.J 400 7

TR-683129
3,200,845

29 -

Fre, ~h REBERRGEY

appetizers con >Jcth
of meat, pamely,
hot dog sandwiches,

swirls
20 - Frozen breakfast

sandwiches

> ‘.marily
age balls,
wraps and

()‘}()‘\'j STENNESSEE PRIDE

{TEN?
CORPFORATION 1204
NEELY'S B ROAD
MADISON, TN 37114

Fed 72

EIDS LOVE'EM!
Design}

{and

January

T4-685893
3,200,875

of meat, namely, s
fof do
swirls
3G - Frozen breakfast
sandwiches;

vy

sandwiches. wraps and

()‘}()‘\'j ‘«. JH\I\P‘«.‘%‘HH PRIDE

Ié 0 AL

MADISON, TN 37116

RECHSTEREDR -
her 3. 2000

30 - Bread, Pread rolls,
Bakery products, Bakery
desserts, Mufiing

WEHOLE FOODE MARKEERET U’,

S50 HOWIE 5
EVAETAT

STR

Gerober 3, 2006

v ostore

WHOLE FQQODS

MARKET [P,
» OF W { M IP
MANAGED U.”\J TINC
DELAWARE
CORPORATION;
RELIMITED

SHIP) 550 BOWIE
FHEFLOOR
AUSTIN, TX 78703

Miscelianeous Dresjgn

ALLOWETD -
Mot
Allowance

of casdboare

16 - Advertising signs of paper
ards: Papes
ign holders; Plastic or papes

EE FAMGUS
RESTATRANTS, INC.
(QLLIMNQIS CORPORATION




issued - OGerober
9, 2007

haps for merchandise
packaging: FPre- paw Bt 3!1-33(3

products. samely, e
boards

25 - Caps; Shists: T-
shirts

Spiing water

sed on Torent to Use)
Tranchise services, pamely,
offevipg wehn
management a
egiablishent
restaurants and carey out
restaurants; Tssuing gift

tance in the

i

al and business

poration of

SOUTH ARCEER ROAD
UNMIT S 60501

w

A /A ‘“\L/\’ A
COLCHAGUA VALLEY
{and Uesign}

PURBLISHED -
Fablished for
Opposition -
November 13,
2007

33 - Wine

VINA CASABILYAS A,
(CHILE CORPORATION)
HUDELA NORTE
ANGONTURA 5/M CASILLA
7 SAN FERMNANDO Chile

%

REGISTERE
December 1,

heans, ¢ :
containing m.ik, SOt nJ coffee
s, beverages made of

Shop Services

QUAKER COFFEE
COMEPANTY | INC.
(DELAWARE
CORPOBATION) 75 EASRT
WYNNEWQQOR RD
WYNNEWOOD, PA 15096

U

AKER MINT
DELIGHTS {and Design)

PURLISAED -
Fablished for
Dpposition -
Janvary 30, 2008

sed spack foods,
jor corn andior

- {rain-ba
namely ric
wheat base

THE QUAKER GATS
COMFANTY (NEW
CORPORATION; SUITE 11-10
S55 WERT MONMNROE 8TRERET
CHICAGS, Il 60661

Fod 80

BUSTER BROWN {and
Degign}

ALLOWED -
WNotice of
Allowance
issued - Qutober
23,2007

T8-419014

3 - Lipstick, hatr and body
shampoo, skin scap, bubbie
Bath, decorative body glitter,
makeup. skip and hmrl)tions,
Desury m shoe polish

5 - Adhesive bandages for skin

wounds, vitamin and mineral
supy
- spraphic cameras and

BROWN SHOE COMPANY,
NG (MEW YORE
CORPORATION) 8304
MARYLAND AVENUE ST,
LOUIS, MO a3105




the like. samely dipits

cameras, moiton picture film

cameras, film can
shones, o

= video game
software festnring virtual
reafity themes, phonographic
records featuting childran's

compa disc pla vers, video
ie feor
L audio i ayers,
m sets, helmets for

if, football and
hoe 1\3‘/, d“co ative magpeis,
snie
ompact disk

s, video

holder
11 - Lamps, lighis,

bathroom L.,cl()blu(:b namely
Bathiul

£ ::HIJ ch\V 7y
seats

es, '1ic‘/cle handle
bar grips, b.cvcie saddies and

‘Frading cards, comme
'T.Alix‘s, pes '}\JIH\' Books,
calendars, date books, go
cards, paper giit wraps, paper
iags, narmely paper

Jdvnt i 1ags

ceiing

stalionery,
Boards, eporay &
F piacemats, stations
{olders, notehoo
pads, meme pads in the shape
of a cube, siudent assignment
nooks, namely, papes
aotebooks for writing down
siud ignments, personal
and deskiop organ
miarkers for use on paper,

Crayons. pencis. pens,

s, pen a5
8, peu and peacil

s, deafting n
‘.‘Lng rulers, penul

ers or

'3bber stamps
, digries,

5, photograph
ders. paper
o8, childrew’s

s v
for rking hoots,
. PAasE sport

bags. imitation leather sold in

ote
or bags,
hdt boxes

wallets, waist pa




for mavel not
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing DECLARATION OF
HEATHER J. KLIEBENSTEIN IN SUPPORT OF APPLICANT’S MOTION FOR SUMMARY
JUDGMENT was served upon the following attorney of record for Opposer by First Class Mail,
postage prepaid, this 2. & day of September, 2008:

Marsha G. Gentner
Jacobson Holman PLLC

400 Seventh Street, N.W.
Washington, D.C. 20004

<, C o

Scott W)h-nst/




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Odom’s Tennessee Pride Sausage, Inc., % Opposition No. 91182173
Opposer, ; Mark: Boy Design

\2 3 Serial No.: 77/148,503

FF Acquisition, L.L.C., 3 Filing Date: April 4, 2007
Applicant. § Published: October 2, 2007

DECLARATION OF SUSAN MAYO IN SUPPORT OF FF ACQUISTION, L.L.C.’S
MOTION FOR SUMMARY JUDGMENT

I, Susan Mayo, do hereby state and declare under oath as follows:

1. I am currently the Vice President of Consumer Affairs and Public Relations for
FF Acquisition, L.L.C. (“FF”). 1make this declaration in support of FF Acquisition, L.L.C.’s
Motion for Summary Judgment.

2. FF currently does business as Farm Fresh Supermarket. Farm Fresh Food &
Pharmacy, which later became Farm Fresh Supermarket, was formed in 1957 as a neighborhood
grocery store with world class services. There are currently forty-six (46) Farm Fresh
Supermarket stores located in the United States.

3. Farm Fresh Supermarket currently uses the following designation in connection

with its supermarket services in U.S. commerce:




4. This design mark has been used in commerce since at least as early as March 28,
2007. Farm Fresh Supermarket uses the design mark in connection with retail grocery stores.
For example, Farm Fresh Supermarket uses the design mark on supermarket newsletters and
advertisements.

5. A similar design has been used since 1977 in connection with services provided

by Farm Fresh Supermarket as shown below:

The design is virtually identical to the design mark referenced in Paragraph 3, less the hands and
legs. This mark has been continuously used in Farm Fresh Supermarket stores since at least as
early as October 5, 1977. The design was also federally registered as Registration No.
1,222,958 in January 4, 1983.

6. Even though the design marks referenced in Paragraphs 3-5 have been used
continuously in commerce since 2007 and 1977, respectively, to my knowledge there have been
no instances of confusion between either of these marks and Odom’s Tennessee Pride Sausage,
Inc. (“Odom’s”) design mark at issue in this case.

7. In addition, Odom’s has never objected to FF’s use or registration of the mark
shown in Registration No. 1,222 958.

The undersigned being warned that willful false statements and the like are punishable by
fine or imprisonment, or both, under 18 U.S.C. 1001, and that such willful false statements and

the like may jeopardize the validity of the application or document or any registration resulting



therefrom, declares that all statements made of his/her own knowledge are true; and all

statements made on information and belief are believed to be true.

q,24108 \QM/OQ/:/ JU'“/)(

Dated:

Susan’ Mayo U




